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Dear Ms Farina

STANDING COMMITTEE INQUIRY INTO PRIVATE PROPERTY RIGHTS

I refer to your letter dated 5 July 2019, inviting a submission to the Standing 
Committee on Public Administration Inquiry into Private Property Rights.

Please find attached for your consideration, the Department of Mines, Industry 
Regulation and Safety’s submission providing general information that may be of 
assistance to the Committee’s inquiry more broadly.
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The Real Estate and Business Agents Act 1978 and the Settlement Agents Act 1981 
(the Acts) are the legislation that regulate the two main proponents involved in real estate 
transactions and settlements in Western Australia, being; real estate agents and 
settlement agents. The Commissioner for Consumer Protection (Commissioner) 
administers that legislation.

Under these Acts, real estate agents and settlement agents have (largely) unique Codes 
of Conduct; however there are some overlaps mostly in the areas of the application of 
an appropriate level of skill, care and diligence as well as keeping their related clients 
fully informed on matters that affect or have the potential to affect their interests in 
relation to the sale and purchasing of real estate.

However, not all real estate sales/transactions are conducted through these 
entities. There is a proportion of these transactions where sales are conducted privately 
and settlements occur either privately or through a Legal Practitioner and not a 
settlement agent. It should also be noted that only a small proportion of land sales are 
undertaken by real estate agents. Mostly, land developers themselves will have an arm 
of their organisation that would undertake the sale of the land directly to 
buyers. Developers are not required to hold a real estate agent’s licence if they are 
selling their own land and therefore are not required to abide by the Real Estate and 
Business Agents Act 1978 (REBA Act) or the Real Estate and Business Agents and 
Sales Representatives Code of Conduct 2016 (REBA Code of Conduct).

Whilst both Codes require similar, only the REBA Code of Conduct provides a 
requirement for the agents/sales representatives to firstly ascertain and verify any fact 
material to a transaction; and then to communicate that fact(s) to their client.

Whilst the Map of the Bush Fire Prone Areas overlays WA, it is the specific Bushfire 
Attack Level (BAL) rating that is what materially affects particular areas and properties 
more so than others. Also, it is noted that the changes brought about by the BAL affect 
new constructions since 7 December 2015 (or some areas after 8 April 2016) and the 
requirement is not retrospective to existing dwellings provided no further building works 
are carried out. However, the Map obviously has impact on buyers of existing dwellings 
in a particular area as it may show significant risk to them if they buy and live in the 
catchment area delineated by the Map and it may affect them if they are intending to 
demolish and construct a new dwelling or dwellings on the land.

It is the Commissioner’s view that the existing REBA Code of Conduct (Rule 24) requires 
that real estate agents and sales representatives must firstly do whatever they have to 
do to ascertain all facts that are material to the transaction, then disclose that/those 
fact(s) to any person who may be affected by the material fact, prior to any contract for 
the sale or lease is executed. The Commissioner has advised the real estate industry 
that while there is no specific definition of what constitutes a material fact, it should 
include the information a reasonable person would likely use when deciding whether to 
proceed with a particular property transaction. It follows that a reasonable person would 
consider the disclosure of whether a property is in a designated bushfire prone area to
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be a material fact, given the development implications and potential costs to 
them. Consumer Protection is of the view that the code requirements already establish 
that an agent should check the Map of Bushfire Prone Areas, the certificate of title and 
also consider providing prospective buyers with a Property Interest Report as means of 
disclosing a range of potentially relevant issues. This includes whether a property is in 
a designated bushfire prone area, and what that might mean when building or 
developing that property. Prospective buyers can also purchase a Property Interest 
Report from Landgate or ask the selling agent to do so.

Whilst there is a standard Offer and Acceptance Contract and Joint Form of General 
Conditions that comprise the bulk of contracts used to transfer properties in WA, these 
are not regulated or controlled by Consumer Protection. Additionally, the standard O&A 
and Joint Form of General Conditions are not mandated as the only means by which 
parties can transact or transfer ownership rights of properties in WA. There are a 
multitude of ways properties can be transacted, which none are regulated by Consumer 
Protection. The two Acts that pertain to the sale and transfer of land in WA are: The 
Sale of Land Act 1970 and Transfer of Land Act 1893; both of which are overseen and 
administered by Landgate, not the Commissioner.

It is not considered necessary to mandate that a Property Interest Report must be 
obtained and delivered by a real estate agent or sales representative in order to protect 
the public interest. However, if that is being considered the following points are worth 
noting:

• Any REBA Code change will not directly affect the majority of vacant land sales 
where the BAL has a significant impact;

• The majority of land sales where the BAL would adversely affect the buyer are 
conducted by parties that are not regulated by Consumer Protection;

• While not specifically defined, the REBA Code of Conduct adequately requires in 
practice that agents/sales representatives firstly ascertain and verify any fact 
material to a transaction; and then to communicate that fact(s) to their client.

© The costs incurred by the selling agent for the Property Interest Report would 
likely be passed along to the seller as an additional cost to the selling fee. Where 
there is no content that is relevant, this mandated additional cost is likely to be 
met with considerable push-back from the industry and REIWA;

• The Offer and Acceptance Contract form is not regulated or controlled by the 
Commissioner and any change to that document would require considerable 
consultation and negotiation with the copyright holder; and

• The Joint Form of General Conditions is jointly owned and copyrighted by REIWA 
and the Law Society so any change to that document would require considerable 
consultation and negotiation with both of these entities.
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